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A. IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Petitioner Terri Huizenga asks this Court to grant review of the court

of appeals' unpublished decision in State v. Huizenga. No. 74713-4-1, filed

April 3, 2017 (Appendix A). The court of appeals denied Huizenga's

motion for reconsideration on April 24,2017 (Appendix B).

B. ISSUE PRESENTED FOR REVIEW

Is this Court's review warranted to detennine whether the trial

court violated Huizenga's right to due process and right against selT

incrimination when it denied her request for a first-time offender waiver

based solely on her refusal "to acknowledge any responsibility whatsoever."

C. STATEMENT OF THE CASE

1. Trial Proceedings

Die State chai'ged Tern Huizenga with second degree assault and

felony harassment. CP 1-2. The State alleged that on April 19, 2015,

I-Iuizenga threatened to kill and intentionally assaulted Rachel Zima, thereby

recklessly inflicting substantial bodily harm. CP 1-2. The case proceeded to

trial in December 2015.

Terri and Albert Huizenga married in 2006 and separated in 2014.

RP 95-100. During the divorce proceedings, Albert moved to their boat,

moored in Squalicum Hai'bor in Bellingham, Washington. RP 97-102. At
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the time of trial, Albert had been dating another woman, Rachel Zima, for

two years. RP 121.

On April 18, 2015, Albert and Zima had several drinks with friends,

then retumed to the marina, where they had several more drinks before going

to bed. RP 122-29. Around 1 ;30 a.m. on April 19, they heard rustling on the

boat and knew it was Huteenga. RP 132-33. Albert announced he and Zima

were there and asked Huizenga to leave. RP 135-36. They did not get out of

bed because they were naked. RP 137. Huizenga called 911 and asked

police to remove Zima from the boat RP 140.

Huizenga then started using her phone to take photos liim and Zima

in bed together. RP 144. Zima became angry and grabbed the phone from

Huizenga's hand. RP 146, 202-03. Albert and Zima testified Huizenga then

grabbed Zima's hair. RP 147-48, 204. Albert punched Huizenga several

times in the face, knocking one of her teeth out. RP 70, 149-53, 268.

Huizenga pulled Zima out of bed and Zima felt as pain in her arm as the two

fell into tlie water. RP 206-11. Zima and Albert testified Huizenga

repeatedly pushed Zima's head under water and told Zima she wanted to kill

her. RP 155-56, 212-14, 276. Zima was later diagnosed with a dislocated

elbow. RP 113.

The jiuy was instmcted on self-defense as well as the lesser offenses

of third and fourth degree assault. CP 32-42. The jury found Huizenga
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guilty as charged of harassment. CP 52. The jury did not return a verdict on

second degree assault, instead finding Huizenga guilty of third degree

assault. CP 53.

Huizenga has no prior felony history. CP 61-62. She qualified for

and requested a first-time offender waiver at sentencing. RP 474-75. RCW

9.94A.650 Specifies a trial court "may waive the imposition of a sentence

within the standard sentence range" when the offender has no prior felonies.

The State opposed tlie waiver, arguing it was not "an appropriate

resolution in this case," because:

In my mind that resolution and that opportunity that a court
would afford a defendant is for one who has taken some
accountability for what has happened... It would send a
message I believe to Ms, Huizenga that she has continued to
avoid responsibility for this event, both in her own mind of
how she interprets her own actions, and also in the legal
sense of avoiding any real responsibility.

RP 478. Contrary to the State's claim, the first-time offender waiver statute

does not specify any criteria tlie trial court should consider in determining

whether to grant or deny tlie waiver. RCW 9.94A.650(2).

The trial court nevertheless adopted tlie State's reasoning and

rejected the first-time offender waiver based solely on Huizenga's lack of

accountability for the crimes:

I do not believe this is an appropriate case for a first
offender waiver. Nothing 1 have seen thus far, and clearly
nothing I have heard today, shows in any way that Ms.
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Huizenga has taken any action to acknowledge any
responsibility whatsoever for these crimes which she has
been convicted by a jury. Clearly, in my opinion not a case
for a first offender waiver.

RP 488. The court went on to impose six months of confinement—the

midpoint of the standard range—and 12 months of community custody. RP

488-49. Huizenga timely appealed. CP 81.

2. Appellate Proceedings

On appeal, Huizenga argued her trial counsel was ineffective for

failing to argue the assault and harassment convictions encompassed the

same criminal conduct. Br. of Appellant, at 5-13. The court of appeals

accepted the State's concession of error on this issue and remanded for anew

sentencing hearing. Br. of Resp't, at 3-8; Opinion, at 13.

Huizenga also argued the trial court violated her due process rights

and Fifth Amendment right against self-incriinination when it denied her

request for a first-time offender waiver based solely on her refusal "to

acknowledge any responsibility whatsoever for these crimes." RP 488; Br.

of Appellant, at 13-19.

The court of appeals rejected Huizenga's argument. Opinion, at 5-

13. The court emphasized Huizenga voluntarily chose to allocute at

sentencing and so she "cannot now invoke her right against compelled self-

incrimination to protect herself from her own statements, voluntarily made."
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Opinion, at 7. The court reasoned that by giving trial courts discretion to

grant or deny a first-tinie offender waiver, the legislature "plainly allowed"

courts to consider other factors than the individual's criminal history and the

facts of the crime, even though the statute does not specify any such criteria.

Opinion, at 10-12. Otherwise, the court concluded, allocution would be

reduced "to a meaningless, ineffective charade." Opinion, at 12.

D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

THE TRIAL COURT VIOLATED HUIZENGA'S RIGHT TO DUE

PROCESS AND RIGHT AGAINST SELF-INCRIMINATION BY

REJECTING A FIRST-TIME OFFENDER WAIVER BASED

SOLELY ON HUIZENGA'S REFUSAL TO ACKNOWLEDGE

RESPONSIBILITY FOR THE OFFENSES.

Under the Sentencing Reform Act of 1981 (SRA), a standard range

sentence is not appealable. ROW 9.94A.585(1); State v. Mail, 121 Wn.2d

707, 710, 854 P.2d 1042 (1993). However, "constitutional challenges to a

standard range sentence are always allowed." Mail. 121 Wn,2d at 712.

"The imposition of a penalty for the exercise of a defendant's legal rights

violates due process," and is therefore an "error[] of constitutional

magnitude" that "necessarily overcome[s] the SRA's statutory prohibition."

State V. Sandefer. 79 Wn. App. 178, 181,184,900P.2d 1132 (1995).

The federal and state constitutions guarantee the accused the right

agamst compelled self-incrimination. U.S. Const. V; Const, art. I, § 9.

The Fifth Amendment right may be asserted in any proceeding, "civil or
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criminal, formal or infomial, where the answers might incriminate [the

individual] in luture criminal proceedings." Lefkowitz v. Tui-Iey. 414 U.S.

70, 77, 94 S. Ct. 316, 38 L. Ed. 2d 274 (1973). No State may penalize an

individual for exercising her rights under the Fifth Amendment. Minnesota

V. Murohv. 465 U.S. 420, 434, 104 S. Ct. 1136, 79 L. Ed. 2d 409 (1984).

The right against selftincrimination extends to sentencing procedures and'

continues throughout the direct appeal. Mitchell v. United States. 526 U.S.

314, 325-27, 119 S. Ct. 1307, 143 L. Ed. 2d 424 (1999); State v.

McCulloueh. 49 Wn. App. 546, 550, 744 P.2d 641 (1987).

"To punish a person because [she] has done what the law plainly

allows [her] to do is a due process violation of the most basic sort."

Bordenkircher v. Haves. 434 U.S. 357, 363, 98 S. Ct. 663, 54 L. Ed. 2d 604

(1978). A few Washington cases have acicnowledged this basic rule where

the sentencing court has imposed a harsher sentence (or refused to impose a

more lenient sentence) because the defendant exercised his or her right to

trial.

In Sandefer. for instance, after being convicted of child molestation

by a jury, Sandefer contested the State's recommendation of an exceptional

sentence. 79 Wn. App. at 179-80. Sandefer asked for a standard range

sentence, noting he rejected two earlier plea offers. Id at 180. The

sentencing court responded tliat it often gave defendants in such cases more
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lenient sentences when they pleaded guilty because it saved the victims from

having to testify. Id, The court continued:

Mr. Sandefer, if you entered a plea of guilty, I very
possibly would have given you a more lenient sentence
towards the lower end of the range, because of saving the
victim being victimized by going tlirough this court process.
You didn't, and I'm not going to give you that break.

Id. The court rejected the State's recommendation, but sentenced Sandefer

to the maximum standard range sentence. Id,

This Court concluded the sentencing court's remarks did not indicate

improper consideration of Sandefer's right to stand trial:

Instead, we read the court's remarks as nothing more than a
fair response to Sandefer's objection to the State's
recommendation. Apart from correctly explaining why
Sandefer could no longer demand the benefit of a plea offer
he earlier rejected, nothing in the court's remarks
affinnatively indicates that the court improperly considered
Sandefer's decision to stand trial.

Id, at 184. The key point in Sandefer was the couit acknowledged it

routinely decreased sentences for individuals who pleaded guilty to child

molestation, rather than increased Xhtm for going to trial.

By contrast, in State v. Richardson. 105 Wn. App. 19, 22, 19 P.3d

431 (2001), the sentencing court increased the penalty for going to trial by

imposmg costs it would not have imposed had Richardson pleaded guilty.

This Court held the sentencing court improperly penalized Richardson's

exercise of his jury trial right and reversed the cost portion of his judgment
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and sentence. Id at 22-23. Together, Sandefer and Richardson make clear

that a sentencing court is not peimitted to mcrease punishment based on a

defendant's lawful exercise of a constitutional right.

Other cases likewise establish an individual may not be denied a

sentencing alternative for an improper basis, such as the exercise of his or

her constitutional rights. See, e.g.. State v. Graygon. 154 Wn.2d 333, 341-

42, 111 P.3d 1183 (2005) (holding that although trial courts have broad

discretion to refuse a sentencing alternative under the Sentencing Refoim

Act of 1981, chapter 9.94A ROW, they "ai-e still required to act within its

strictures and principles of due process of law"); State v. Montgomery. 105

Wn. App. 442, 446, 17 P.3d 1237 (2001) ("A defendant may not be

subjected to a more severe punishment for exercising his constitutional right

to stand trial"). Thus, an individual may not be subjected to an increased

sentence for her continued denial of guUt or assertion of a failed defense.

The egregious lack of remorse aggravator provides a useful

analogy. A trial court may impose an exceptional sentence where a jury

finds "[t]he defendant demonstrated or displayed an egregious lack of

remorse." RCW 9,94A.535(3)(q). The pattern instruction on egregious

lack of remorse specifies "[a] defendant does not demonstrate an

egregious lack of remorse by [denying guilt] [,] [remaining silent] [,]

[asserting a defense to the charged crime] [or] [failing to accept
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responsibility for the crime]." IIA Wash. PitACTiCE: Wash. Pattern

Jury Instructions: Criminal 300.26 (4th ed. 2016).

The case law bears this out. In State v. Garibav. the court of

appeals rejected the trial court's reliance of "lack, of remorse" as an

aggravating factor.' 67 Wn. App. 773, 781, 841 P.2d 49 (1992). There,

the sehtencing court noted Garibay had not expressed any remorse to the

investigating officer who prepared the presentence report. Id, at 781.

Garibay also elected to allocute at sentencing. Id at 781 n.8. These

actions did not demonstrate lack of remorse, but rather Garibay's

continued assertion of his right against self-incrimination. Id, at 781-82.

Tlie Garibav court emphasized "[tjrial courts may not use a defendant's

silence or continued denial of guilt as a basis for justifying an exceptional

sentence." Id, at 782 (emphasis added); accord State v. Strauss. 93 Wn.

App. 691, 698, 969 P.2d 529 (1999) ("Denials of guilt may be the

equivalents of silence.").

Likewise, in State v. Ramires, Ramires wrote several letters to his

girlfriend before trial asking her to take the blame for shooting a police

officer because she would be charged as a minor. 109 Wn. App. 749, 756,

37 P.3d 343 (2002). At trial, Ramires elected to testify and claimed liis

' Ramires was decided before Blakelv v. Washington. 542 U.S. 296, 124 S. Ct.
2531, 159 L. Ed. 2d 403 (2004).
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^rlfriehd shot the officer. Id, The trial court, imposed an exceptional

sentence based on Ramires's lack of remorse and atterhpt to shift-blame; to

his girlfriend! Id. at 765. . .

The court of appeals rejected the imposition of an exceptional

sentence on this basis. Id. at 766. The court explained that ."[rjefusing. to

admit guilt or' remaining silent is -an exercise of one's' rights, not an

indication of lack of remorse." Id. Thus, Ramires's refusal to "apologize,

show remorse, or accept responsibility for his actions" was "consistent

with his failed defense and right to maintain his innocence," and could not

justify an exceptional sentence. Id The court noted that punishing

defendants like Ramires who refuse to accept responsibility "may serve to

chill a defendant's right to present a defense in the first place and maintain

innocence throughout the criminal prdcess, including appeal." Id

In holding the trial court did not impermissibly punish Huizenga

for refusing to accept responsibility for the crimes, the court of appeals'

decision conflicts with Garibay and Ramires. In particular, Ramires was

never "compelled" to write letters to his girlfriend or to testify, just as

Huizenga was never "compelled" to allocute at sentencing. See Opinion,

at 7 ("Huizenga was not deprived of her right against self-incrimination.

She was told by tlie sentencing court that she was not required to speak,

thus removing any compulsion to self-incriminate."). Tlie trial court
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nevertheless erred in considering Ramires's continued denial of guilt and

continued assertion of his failed defense, which he had a right to do

throughout sentencing and the appeal. Ramires. 109 Wn. App. at 766.

This is precisely what Huizenga did hei-e. Huizenga asserted self-

defense at trial. CP 32-42. She continued to assert self-defense at

sentencing and deny guilt for the offenses. 'See, e.g.. RP 483 ("I was

bleeding from my mouth. I had bruises all over my face. They busted my

nose."). Huizenga stated she would fight her case "to the highest appeal

court," which she has a constitutional right to do. RP 483; CONST, art. I, §

22 ("In criminal prosecutions the accused shall have ... the right to appeal in

all cases.").

Despite the lawful exercise of these rights, the tidal court imposed a

harsher sentence because Huizenga did not "acknowledge any

responsibilit}'" for the crimes, which would have required her to incriminate

herself. The court articulated no other reason for rejecting the first-time

offender waiver. This effectively required Huizenga to either incriminate

herself by acknowledging guilt or maintain her innocence and suffer a

greater sentence—a "due process violation of the most basic sort."

Bordenkircher. 434 U.S. at 363.

There is no case law in Washington discussing what factors a trial

court may properly consider in determinmg whether to grant or deny a first-
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time offender waiver. The court of appeals' decision essentially gives the

court unbridled discretion to consider any factor it wants in denying a waiver

request—even the lawful exercise of a constitutional right. Tliis Court's

review is therefore wairanted under RAP 13.4(b)(3) because the case

presents as a significant question of constitutional law and under RAP

13.4(b)(2) because the court of appeals' decision conflicts with Garibav and

Ramires.

E. CONCLUSION

For the aforementioned reasons, Huizenga respectfully asks this

Court to graiit review under RAP 13.4(b)(2) and (b)(3).

DATED this J3f2 day of May, 2017.

Respectfiilly submitted,

NIELSEN, BROMAN & KOCH, PLLC

MARY T. SWIFT

WSBA No. 45668

Office ID No. 91051

Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Respondent,

V.

TERRI LYNN HUlZENGA.

Appellant.

DIVISION ONE ^
2 —tc

No. 74713^-1- ^

UNPUBLISHED OPINION ^

HZ

FILED: April 3, 2017 ^
cn S:S
CO —^

Dwyer, J. — Terrl Huizenga appeals from the judgment entered on a

jury's verdict finding her guilty of one count of felony harassment and one count

of assault in the third degree. Huizenga contends that at sentencing the court

deprived her of her constitutional right against self-incrimination by denying her

request for a first-time offender waiver. This is so, she asserts, because the

sentencing court, after listening to her voluntary allocution, determined that she

did not acknowledge responsibility for her criminal misconduct, denied her

request for a first-time offender waiver, and Imposed a standard range sentence.

We find her argument to be unavailing, However, the State concedes that this

matter must be remanded to the sentencing court in order for Huizenga to

request that her two convictions be treated as stemming from the same criminal

conduct. Accordingly, we so order.



No. 74713-4-1/2

Terr! Huizenga and Albert Huizenga were married in 2006 and separated

in 2014. During the course of the divorce proceedings, Huizenga^ lived in the

marital home while Albert lived on their 32-foot boat, which was moored in a

marina. Albert was dating another woman, Rachel Zima.

One evening, after a night of drinking, Albert and Zima returned to the

boat and went to bed. Arourid 1:30 a.m., they were awakened by the sound of

another person on the boat. Albert believed it to be Huizenga, Without leaving

the bed, Albert announced that he and Zima were there and asked that Huizenga

leave. Huizenga, who was indeed on the boat, telephoned 911 and asked that

the police come to the marina and remove Zima from the boat.

Huizenga then entered the sleeping area and began to use her cellular

phone to take photographs of Albert and Zima in bed. When Zima grabbed the

phone from Huizenga's hand, Huizenga responded by grabbing Zima by the hair.

Huizenga then pulled Zima out of the bed and, in the resulting fracas, both

women fell off of the boat, onto the concrete dock, and into the water. During this

exchange, Zima felt a twinge of pain in her arm. While in the water, Huizenga

repeatedly pushed Zima's head underwater and told Zima that she wanted to kill

her.

The police arrived within 10 minutes of Huizenga's 911 call and found the

women struggling against each other in the water. One police officer observed

that all three individuals at the scene appeared to be highly intoxicated. While

' When we refer to Huizenga, we refer to Terr! Huizenga.



No. 74713-4-1/3

attempting to leave the water, Zima Indicated that her arm hurt. The police

arrested Huizenga soon thereafter. A radiologist's exam of Zima's arm

concluded that her elbow had been dislocated.

Huizenga was charged with one count of assault in the second degree, a

class B felony, pursuant to RCW 9A.36.021(1)(a),2 one count of felony

harassment, a class C felony, pursuant to RCW 9A.46.020(1)(a)(i),^ and one

count of vehicle prowl in the first degree, a class C felony, pursuant to RCW

9A.52.095(1).''

A jury found Huizenga guilty of felony harassment and the lesser crime of

assault in the third degree, pursuant to RCW 9A.36.031(1){d).^

= RCW 9A.36.021 reads, in pertinent part;
(1) A person is guilty of assault in the second degree if he or she, under
circumstances not amounting to assault in the first degree:

(a) intentionally assaults another and thereby recklessly inflicts
substantial bodily harm ..,

(2)(a) Except as provided in (b) of this subsection, assault in the second
degree is a class B felony,
3 RCW 9A.46.020 reads, in pertinent part:
(1) A person is guilty of harassment if;

(a) Without lawful authority, the person knowingly threatens:
(1) To cause bodily injury immediately or in the future to the person

threatened or to any other person ...

(2)(a) Except as provided in (b) of this subsection, a person who
harasses another is guilty of a gross misdemeanor.

(b) A person who harasses another is guilty of a class C felony if any of
the following apply:... (ii) the person harasses another person under subsection
{1)(a)(i) of this section by threatening to kill the person threatened or any other
person.

* The State dismissed the single count of vehicle prowl prior to trial.
5 RCW 9A.36,031 reads, in pertinent part:
(1) A person is guilty of assault in the third degree if he or she, under
circumstances not amounting to assault in the first or second degree;

(d) With criminal negligence, causes bodily harm to another person by
means of a weapon or other instrument or thing likely to produce bodily harm.

-3-



No, 74713-4-1/4

At the subsequent sentencing hearing, due to Huizenga's lack of a felony

criminal history, the State recommended the imposition of a standard range

sentence at the midpoint of the range, Huizenga's counsel sought a lesser

sentence, requesting that the court grant Huizenga a first-time offender waiver

sentence. Huizenga's counsel then indicated that Huizenga would like to

address the court.

The sentencing judge turned to Huizenga and stated, "I would be happy to

hear from you. You are welcome to speak. You don't need to but your

comments are acceptable."

Huizenga then began an allocution wherein she detailed that she believed

she was the victim.

When I went there that night, I went for peace and solitude and
that's all I have done. I have been depressed and I suffer from
anxiety and i have been diagnosed with PTSD due to the abuse 1
have suffered.

So I plead with the court that you can see that this was not
intentional. I will fight it to the highest appeal court. ... They
busted my nose. It goes on and on and the appeal court will hear
that and I have proof and documentation and my doctor records.

They are looking for restitution. Sir, I'm already up in the
hundreds of thousands of dollars of medical expenses 1 have
endured, not even counting my court, my attorney, and so on and
so forth. I can't even proceed with my own health to get well
because of what these people have done to my life and to my
family's life. ... And it wiil not end with these people until Justice is
done with them. I tried to keep peace and keep my own. I'm
appalled about the outcome. I wanted to say more but I'm getting
too emotionai.

(Emphasis added.)
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No. 74713-4-1/5

At that point, the sentencing judge inquired, "So in your opinion the

charges that the jury convicted of you [sic] are ali the fault of Mr. Huizenga?"

Huizenga replied that that she was not intoxicated that night and that, instead.

I stumbled across people that had been drinking all day, no
way expecting them to be there. I made multiple calls before I
went, I saw no vehicles when I got there and I went down for
peace and quiet to have my life almost end. When the pictures are
shown with the bruises around my neck, the lacerations all over any
[sic] body and bruises from head to toe, it will show the jury, I didn't
have that opportunity in this case but I will get my day in court and
you will see all I did was hang on for my dear life by hanging on to
her hair with the two of them beat the living pulp out of me and I
have pictures of doctor's reports from head to toe to verify that.

(Emphasis added,)

The sentencing court denied Huizenga's request for a first-time offender

waiver sentence,

I do not believe this is an appropriate case for a first[-time] offender
waiver. Nothing I have seen thus far, and clearly nothing 1 have heard
today, shows in any way that Ms. Huizenga has taken any action to
acknowledge any responsibility whatsoever for these crimes [for] which
she has been convicted by a jury.

The court then sentenced Huizenga to a standard range sentence of 6 months of

confinement and 12 months of community custody.

Huizenga contends that the sentencing court deprived her of her federal

and state constitutional right against self-incrimination by denying her request for

a first-time offender waiver sentence. The sentencing court erred, she asserts,

because the court denied her waiver request and imposed a standard range

sentence after listening to her voluntary allocution and determining that she did

not acknowledge responsibility for her criminal conduct,

-5-



'No. 7471<3-44jy6 - ■" V ^ '

"Generally," a defendant cannot appeal a sentence within the standard

range." State v. Osman, 157 Wn,2d 474, 481, 139 P.3d 334 (2006)'(citing RCW

9.94A.585(1): State v. Garcia-Martinez. 88 Wn. App. 322, 329, 944 P,2d 1104

(1997)). However, "[a] defendant may appeal a standard range sentence if the

sentencing court failed to comply with procedural requirements of the

[Sentencing Reform Act] or constitutional requirements," Osman. 157 Wn.2d at

481-82 fcitina'statev. Mail: 121 Wn.2d 707, 711-13, 854 P.2d 1042 (1993); State

V. Onefrev. 119 Wn.2d 572, 574, 835 P.2d 213 (1992); State v. Herzoa. 112

Wn.2d 419, 423, 771 P.2d 739 (1989); State v. McNealr. 88 Wn. App. 331, 336,

944 P.2d 1099(1997)).

"The Fifth Amendment Self-Incrimlnation Clause, which applies to the

States via the Fourteenth Amendment, provides that no person 'shall be

compelled in any criminal case to be a witness against himself.'" McKune v. Lile,

536 U.S. 24, 35,122 S. Gt. 2017, 153 L. Ed. 2d 47 (2002) (citation omitted)

(citing Mallov v. Hoaan. 378 U.S. 1, 6, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964)),

Article 1, section 9 of the Washington State Constitution provides that no person

"shall be compelled in any criminal case to give evidence against himself." In this

respect, the protection offered by the United States and Washington constitutions

is coextensive. State v. Unga, 165 Wn.2d 95,100, 196 P.3d 645 (2008).

The right against self-incrimination extends to sentencing proceedings.

Mitchell V. United States. 526 U.S. 314, 325-27, 119 S. Ct. 1307, 143 L Ed. 2d

424 (1999) (citing Estelle v. Smith. 451 U.S. 454, 462,101 S. Ct. 1866, 68 L. Ed.

2d 359 (1981)). This is so, because, "[wjhere the sentence has not yet been
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imposed a defendant may have a legitimate fear of adverse consequences from

further testimony." Mitchell. 526 U.S. at 326. "To say that she had no right to

remain silent but instead could be compelled to cooperate in the deprivation of

her liberty \wouId ignore the Fifth Amendment privilege at the precise stage

where, from her point of view, it was most important." Mitchell. 526 U.S. at 327.

However, the United States Supreme Court has clarified that "[t]he '[Fifth]

Amendment speaks of compulsion'" and "the 'constitutional guarantee is only that

the witness not be compelled to give self-incriminating testimony.'" McKune. 536

U.S. at 35-36 (quoting United States v. Monia. 317 U.S. 424, 427, 63 S. Ct. 409,

87 L. Ed. 376 (19431: United States v. Washinoton. 431 U.S. 181, 188, 97 S. Ct.

1814, 52 L. Ed. 2d 238 (1977)). Indeed, "[i}t is well established that a witness, in

a single proceeding, may not testify voluntarily about a subject and then invoke

the privilege against self-incrimination when questioned about the details,"

Mitchell. 526 U.S. at 321 (citing Rogers v. United States. 340 U.S. 367, 373, 71

S.Ct.438, 95 L. Ed. 344 (1951)).

Huizenga was not deprived of her right against self-incrimination. She

was told by the sentencing court that she was not required to speak, thus

removing any compulsion to self-incriminate. Washington. 431 U.S. at 188

(advising grand jury witness of right to remain silent eliminated possibility of

compulsion to self-lncrimlnate).

Nonetheless, Huizenga chose to allocute. Her allocution did not impress

the sentencing court. Huizenga cannot now invoke her right against compelled

self-incrimination to protect herself from her own statements, voluntarily made,
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Washington. 431 U.S. at 186 ("Indeed, It seems self-evident that one who Is told

he is free to refuse to answer questions is in a curious posture to later complain

that his answers were compelled.").

Thus, Hulzenga has not established that the sentencing court violated her

Fifth Amendment right against compelled self-lncrimlnation In sentencing her.

Accordingly, she presents no constitutional ground authorizing her appeal from a

standard range sentence.®

The right of allocution has been recognized in our state since its inception.

In re Pers. Restraint of Echeverrla. 141 Wn.2d 323, 333-35, 6 P.3d 573 (2000).

The initial statute, last recodified as former RCW 10.64.040 (1950) read, in

pertinent part: 'When the defendant appears for judgment, he must be ... asked

whether he have [sic] any legal cause to show why judgment should not be

pronounced against him." See also Pierce's Code Title 135, § 1243 (1912);

Hill's Code of Proc. § 1339 (1891).

Subsequently, former RCW 10.64.040 was substantially replaced by

former CrR 7.1(a)(1) (1973), which read:

(a) Sentencing.
(1) Imposition of Sentence. Sentence shall be Imposed or

an order deferring sentence shall be entered without unreasonable
delay. Pending such action the court may release or commit the
defendant, pursuant to CrR 3.2. Before disposition the court shall
afford counsel an opportunity to speak and shall ask the defendant
if he wishes to make a statement in his own behalf and to present
any information in mitigation of punishment.

® Nonetheless, Hulzenga relies on State v. Shreves. 60 P.3d 991 (Mont. 2002), In support
of her contention that she was deprived of her right against self-incrlmlnatlon. However, because
Shreves dealt with whether an adverse inference may be drawn from a criminal defendant's
silence at sentencing, that decision in no way supports her request for appellate relief.
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(Emphasis added.)

The legislature formally repealed former RCW 10.64.040 after the

enactment of the Sentencing Reform Act of 1961 and codified its replacement as

former RCW 9.94A.110 (1984). This provision was then recodified in 2001 as

RCW 9.94A.500, and is now in effect. RCW 9.94A.500 reads, in pertinent part:

Sentencing hearing-^Presentencing procedures.. .. Before
imposing a sentence upon a defendant, the court shall conduct a
sentencing hearing....

The court shall consider the risk assessment report and
presentence reports, if any, including any victim impact statement
and criminal history, and allow arguments from the prosecutor, the
defense counsel, the offender, the victim, the survivor of the victim,
or a representative of the victim or survivor, and an investigative
law enforcement officer as to the sentence to be Imposed.

(Emphasis added.) Thus, "[s]ince its establishment as a state, the State of

Washington has provided defendants with a right of allocution." Echeverria, 141

Wn.2d at 333-34.

Our Supreme Court has affirmed that allocution is "a significant aspect of

the sentencing process" that a sentencing court "should scrupulously follow."

Echeverria. 141 Wn.2d at 336-37. Indeed, nothing has lessened '"the need for

the defendant, personally, to have the opportunity to present to the court his plea

in mitigation. The most persuasive counsel may not be able to speak for a

defendant as the defendant might, with halting eloquence, speak for himself.'"

State v. Happy. 94 Wn.2d 791, 793-94, 620 P.2d 97 (1980) (quoting Green v.

United States. 365 U.S. 301, 304, 81 S. Ct. 653, 5 L Ed. 2d 670 (1961)). See

also State v. Harris. 57 Wn.2d 383, 388-89, 357 P.2d 719 (1960).
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Nonetheless, Huizenga asserts that the sentencing court erred by—in any

way—considering her statements In allocution while determining whether to

impose a standard range sentence or an aiternative sentence. All that a court

can properly consider, Huizenga urges, is the defendant's criminal history and

the seriousness level of the offense at issue. Huizenga acknowledges that,

pursuant to her assertion, a sentencing court could not consider a stirring

allocution by a defendant revealing a deep and sincere sense of remorse for past

misconduct.. Huizenga further acknowledges—as she must—that her vision for

sentencing would bar a sentencing court from taking heed of a defendant's

defiant statement in allocution whereby the defendant pledges to again commit

the same crime—or worse—as soon as possible. This, of course, is not the law.

In calculating the standard sentence range for a feiony offense, the

sentencing court must consider the defendant's criminal history and the

seriousness of the criminal offense. RCW 9.94A.505(1)i (2)(a), ,510, .517.

However, the first-time offender waiver statute, RCW 9.94A.650, provides, in

pertinent part: "In sentencing a first-time offender the court may waive the

imposition of a sentence within the standard sentence range." RCW

9.94A.650(2) (emphasis added).^

^ RCW 9,94A.650 reads in its entirety as follows:
First-time offender waiver. (1) This section applies to offenders who have
never been previously convicted of a felony in this state, federal court, or another
state, and who have never participated in a program of deferred prosecution for a
felony, and who are convicted of a felony that is not:

(a) Classified as a violent offense or a sex offense under this chapter;
(b) Manufacture, delivery, or possession with intent to manufacture or

deliver a controlled substance classified in Schedule I or II that is a narcotic drug
or flunitrazepam classified In Schedule iV;

- 10-
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Whether to grant a request for a first-tinne offender waiver sentence is thus

discretionary. Had the legislature intended to restrict the sentencing court to

considering only the same factors as are used to determine the standard range

(criminal history and seriousness level) then the result would necessarily be the

same in all cases. All eligible defendants would be similarly situated and all

would have to be treated alike—all would get the first-time offender waiver or

none would. Any distinction made between members of the eligible defendant

group would necessarily be made for no reason and would, therefore, be

unlawfully arbitrary.

But the legislature did not provide for this. Instead, it provided for a

mechanism whereby a defendant's criminal history and the seriousness of the

offense are applicable to determining the standard range. Then, by separate

statute, the legislature allowed for a subset of all first-time offenders to petition for

grace at sentencing, The court was granted discretion to determine who among

(c) Manufacture, delivery, or possession with intent to deliver a
methamphetamine. Its salts, isomers, and salts of its isomers as defined in RCW
69.50.206(d)(2);

(d) The selling for profit of any controlled substance or counterfeit
substance classified in Schedule i, RCW 69.50.204, except leaves and flowering
tops of marihuana; or

(e) Feiony driving while under the influence of intoxicating liquor or any
drug or felony physical control of a vehicle while under the influence of
intoxicating liquor or any drug.

(2) In sentencing a first-time offender the court may waive the imposition
of a sentence within the standard sentence range and impose a sentence which
may include up to ninety days of confinement in a facility operated or utilized
under contract by the county and a requirement that the offender refrain from
committing new offenses.

(3) The court may impose up to six months of community custody unless
treatment is ordered, in whicti case the period of community custody may Include
up to the period of treatment, but shall not exceed one year.

(4) As a condition of community custody, in addition to any conditions
authorized in RCW 9,94/A703, the court may order the offender to pay all court-
ordered legal financial obligations and/or perform community restitution work.

-11
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such offenders should be granted grace and from whom such grace should be

withheld. By granting such discretion, the legislature plainly allowed for the court

to consider factors other than those applicable to establishing the standard range

or determining eligibility to make such a first-time offender request.®

RCW 9.94A.650(2) does not delineate the factors that a court may

properly consider in exercising the discretion bestowed. But there is no doubt

that the legislature was aware of the statutory right to allocute at sentencing.

Thus, we have no doubt that a sentencing court may consider the allocution, if

any, in exercising its discretion.

Huizenga's contrary argument would reduce a defendant's allocution to a

meaningless, ineffective charade. She points to no authority that would justify

® in the Revised Code of Washington the subsection that sets forth the first-time offender
waiver statute is found immediately below the heading "Sentencing Alternatives." See RCW
9.94A.650, That subsection Is thereafter followed by other subsections setting forth alternative
sentencing provisions. See RCW 9.94A.650-,690. Whether such a sentencing alternative also
constitutes an "exceptional sentence downward" is unclear and unimportant to resolving the
issues presented.

A review of our case authority makes it unclear whether a sentence granted pursuant to
the waiver statute constitutes an exceptional sentence downward, a type of alternative
sentence—akin to the drug offender sentencing alternative, RCW 9,94A.660, or the special sex
offender sentencing alternative, RCW 9.94A.670—or another type of sentence entirely. Compare
State V. Ha'mim. 132 Wn.2d 834, 845, 940 P.2d 633 (1997) (describing the first-Ume offender
waiver statute as concerning the grant of an exceptional sentence downward), overruled on other
grounds by State v. O'Dell. 183 Wn.2d 680, 696, 358 P.3d 359 (2015); State v. Freitao. 127
Wn.2d 141,144 n.2, 696 P.2d 1254, 905 P.2d 355 (1995) ("The sentencing guidelines provide
that an exceptional sentence may be imposed for some first-time offenders."); State v. Gaines, 65
Wn. App. 790, 793 n.1, 830 P.2d 367 (1992) ("Under two other exceptions not applicable here,
the court may also impose an exceptional sentence in cases involving first-time and sexual
offenders."), reversed on other grounds. 122 Wn.2d 502, 859 P.2d 36 (19931. with State v.
Stately. 152 Wn. App. 604, 606 n.2, 216 P.3d 1102 (2009) ("The sentence imposed under the
first-time offender provision is not an exceptional sentence but is, rather, a waiver of the standard
sentence range."), review denied. 168 Wn.2d 1015 (2010); State v. Gamble. 146 Wn. App. 813,
816-17,192 P.3d 399 (2008) ("RCW 9.94A.650, the statutory provision pursuant to which Gamble
was sentenced, allows first-time offenders who meet certain conditions to receive alternative
sentences."); State v. McNeair. 88 Wn. App. 331, 341, 944 P.2d 1099 (1997) (the [drug offender
sentencing alternative] classification is very similar to that in the first-offender alternative provided
for by [former] RCW 9.94A. 120(5) [(1981)]."); State v. Archambault. 86 Wn. App. 711, 712-13,
937 P.2d 1323 (contrasting waiving a sentence for a first-time offender with imposing a standard
range sentence or an exceptional sentence), review denied. 133 Wn.2d 1026 (1997).
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such a result.

Huizenga's request for relief on the bases stated Is denied.

III

Huizenga next asserts that her trial counsel provided constitutionally

ineffective assistance. This is so, she argues, because her attorney did not

argue at the sentencing hearing that the conduct underlying the third degree

assault and felony harassment convictions involved the same criminal conduct.

The State concedes error. We accept the State's concession.

On remand, we do not direct the sentencing court to reach a particular

determination. Rather, we remand to allow Huizenga's counsel to make the

argument referenced and seek relief. On the record then presented to the

superior court, that court can make its decision,

IV

Huizenga requests that no appellate costs be assessed against her. The

State concedes that no appellate costs should be assessed. We accept the

State's concession.

Affirmed, in part, and remanded for further proceedings.

We concur.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Respondent,
DIVISION ONE

V.

TERRI LYNN HUlZENGA,

Appellant.

No. 74713^-1

ORDER DENYING MOTION

FOR RECONSIDERATION

The appellant having filed a motion for reconsideration herein, and a majority

of the panel having determined that the motion should be denied; now, therefore, it

is hereby

ORDERED that the motion for reconsideration be, and the same is, hereby

denied.

Dated this of April, 2017.
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